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’Way of Thinking

ign a « perfect » contract.

re of the risk of disagreement.

re to avoid disagreements and, if

‘are sure to solv bly the problems. »

e: the disagreement evolves into a dispute and in
e of a settlement, litigation is unavoidable except
Parties have agreed upon arbitration.
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rties wish to sett disputes or differences
often but not necessarily using a third party,
institutional framework or not.

ethod of resolving an issue susceptible to normal
er than an imposed binding decision
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ination

/Facilitation (Mediation in facilitative process)
lediation in evaluative process

Vled — Arb (Mediation — Arbitration)

MEDALOA (Mediation and Last Offer Arbitration)
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ges of the ADR

a first-tier jurisdiction but a management
difference under its own ways and

cach the ultimate stage of a dispute
ications.

s prefer to keep their options open: either to settle
to litigate, depending on the nature of the

~amicably
dispute.
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he Best Out of the ADR

stated in the contract the principle of
ement or a dispute to ADR Proceedings.

or a dispute arises: to select the

7ention » is the main objective, the appropriate
must also be contractually specified.
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ented at any Time

ented at any time during the life of the
breach of contract.

termination of the ntract is impossible from a
cal point of view or leads to excessive financial and
rcial damages for both Parties.

arties under litigation prefer to achieve the contract
the supervision of a third party having the authority
le interim measures.
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to ADR

No green light for .
analysis on success p

anagement of both Parties

ry audit of the disagreement / dispute

he behavior of the other Party during the
approach of an ADR action

t least: background understanding
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kground Understanding

e position of making a decision along

the ment of the dispute depending on the decision of
others: financial institutions, insurances, subcontractors,
uppliers, etc.?
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Techniques
ring

on-going dialogue

- d during the implementation phase
contract (Ste ommittee)

concept is based on the notion that it will be more
nt to discuss problems and causes for

tisfaction, rather than to allow them to influence the
onship between the Parties

. Senior t anagement involvement will be expected

1. Meetings are usually chaired by a neutral person
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iques
ppeal Committee

omposed of a senior executive of each
rwise involved in the matter

s more of an objective look on

smmittee may also review differences or potential
which were not solved at a lower level

ure is formal and structured

1. Written reports may be exchanged on the issues
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liques
Neutral Evaluation

llows the evaluation of important issues
expert is jointly appointed by

valuation is based on facts finding and provides
ete solutions and recommendations

>t ert’s evaluation is set up in the form of a report
ling conclusions which are not binding to the Parties

essional experience of the expert is essential
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chniques
: How and What?

ould gain confidence of both Parties

ing account of diffe
between the Parties,
nal partner

s in culture/experience/
DB will be recognized as a

t dispute by acting before a difference becomes a

the Parties with an efficient process to settle
actual and/or potential disagreements or disputes

1. In case of dispute: to issue a Recommendation (DRB) or a
Decision (DAB)
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mit disagreement or difference at
informal referral)

g so, prevention is time saving, cost saving and
ts damaging the relationship between the Parties

the attention of the Parties on the costs of a
n
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ocedures suitable to the dispute, avoiding
ary delay or expenses

‘the right to be heard”

1. Issue clear, self-supporting Decision or Recommendation
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1iques
in Features

set of the contract

nbers have a good 1 edge of the contract and
p the progress of the project

Important |

| 1€ SO-CcalleC
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iques
bers’ Requirements

tings and site visits at regular intervals

‘members are a ain conversant with the

t

embers are ready to address problems as they
execution of the contract/works is not delayed

tiality throughout the procedure

1. Availability to give advice and opinions = informal
assistance
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iques
Prevention of Disputes

1Isits on site improve the
p confidence

s and DB members get to know and trust each other

unity is given to the Parties to settle their difference
ood of cooperation

ement or difference is submitted at an early stage
— “informal referral”

‘1. Such prevention is time and cost saving and preserve the
relationship between the Parties

Radu Ionescu - PMG 18



niques
yrmal Assistance

ay take the form of:

versations with the Parties,

site visits
- reports

ers of concern
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Techniques
aformal Assistance (cont.)

ontract /sub-clause 20.2

ties agree, they may jointly submit
t to give its opinion

atter to the DB

st be by agreement of the Parties

te Board Rules / Article 16

‘ 1 the agreement of all of the Parties, the DB may
- informally assist the Parties in resolving any
disagreements
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hniques
jvantages
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nsion of the works or of the payment)
The costs should be taken into consideration, but are
limited in comparison with an arbitration or a litigation
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plays a key role to facilitate and improve
1ication between the parties

efficient tool for any middle and long-term contract
es relationship for future business together

DB procedure is cost and time saving
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